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BEFORE THE trNVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION A

WASHINGTON, D.C.

In re: San Jacinto River Authoritv

NPDES Permit No. TX0054186

NPDES AppealNo. 07-19

MEMORANDUM IN SIIPPORT OF NOTTFICATION OF WITHDRAWAL OF
PORTIONS OF NPDES PERMIT AND RESPONDENT'S MOTION TO DISMISS

AS MOOT, OR IN THE ALTERNATIVE FOR A STAY OF PROCEEDINGS

Respondent, Region 6 ofthe U.S. Environmental Protection Agency (EPA Region

6), respectfully submits to the Environmental Appeals Board (EAB) this notification of

its withdrawal of the challenged pottions of NPDES Pennit No. TX0054186' Exhibit 1'

and its intention to re-propose drali permit modifications, as appropriate, to address the

potions so withdlawn, pursuant to 40 CFR $ 124.19(d). EPA Region 6 moves the Board

to d.ismiss the petition as moot or, in the altemative, a stay of the proceedings, pending

the issuance of a final permit modification by EPA Region 6. Counsel for EPA Region 6

contacted counsel for the Petitioner, San Jacinto River Authority, regarding this motion,

who indicated that the Petitioner did not have a response at this time.

I. BACKGROTIL{D

This matter involves NPDES Pemit No. TX0054186 (Permit) issued by EPA

Region 6 to the San Jacinto River Authority (SJRA), on September 28, 2007, with an

effective date ofNovemb er 1.2007 . On October 29, 2007, SJRA filed a "Petition for

Review of NPDES Permit Issued by EPA Region 6 on September 28' 2007" (SJRA
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Petition) challenging the following permit conditions, listed in the order they appear in

the Permit:

2.

3 .

1 . Permit Paft I, section A. 1 , page I of Parl I and footnote 6, page 2 of
Pat I, limitations and monitot'ing requirements for E. coli Bactelia
See SJRA Petition section IV.F, at page 4l .

Permit Part I, section A.1, page 1 of Parl I, limitations and monitoring
requirements for copper. See SJRA Petition sect'ion IV.G, al page 45

Permit Part I, section A, page 2 of Part I and lootnotes 10 & 11, page 2
of Parl I, limitations and monitoring requirements for whole effluent
toxicity. See SJRA Petition section IV.E, at page 37 .

Pel'mit Parl I, section B, pages 3-4 of Part I, schedule of compliance.
See SJRA Petition section IV.B, at page I 5.

5. Permit Part II, section D, pages 3-11 ofPart II, whole effluent toxicity
monitoring (7 day chronic NOEC fi'eshwater). See SJRA Petition
section IV.C, at page 26, and SJRA Petition section E, at page 37.

6. Permit Part II, section E, pages I 1- 16 of Part II, whole effluent toxicity
limits (7 day chronic NOEC freshwater). See SJRA Petition section
IV.C, at page 26, SJRA Petition section IV.D, at page 31, and SJRA
Petition section IV.E, at page 37.

BASIS FOR WITHDRAWAL OF PERMIT

Under 40 CFR $124 19(d),

The Regional Administrator, at any time pf iol'to the l'endering of a decision to
grant or deny review ofa permit decision under parag aph (c) ofthis section, may,
upon notification to the Board and any interested pallies, withdfaw the perrn'it and
prepa.re a new draft permit under $ 124.6 addressing the portions so withdrawn.
The new dlaft permit shall proceed through the same process ofpublic comment
and opporlunity for a public hearing as would apply to any other dI'aft permit
subject to this part. Any portions of the permit which are not withdrarvn and
Which are not stayed under $124.16(a) continue to apply.

Because the EAB has not yet issued a decision on whether to grant the SJRA
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withdmw the challenged permit termst and to prepare draft permit modifications, as

applopriate, to address the pofiions so withdrawn.

EPA Region 6 withdraws the contested conditions and is preparing modifications

for a number of reasons. First, the language in the Permit regalding the defin'ition of "No

Observed Effect Concentlation" (NOEC) requires clarification for consistency with the

intention of the permit writer (as reflected in the Response to Comments), specifically, to

clarify that any "test failure" below the NOEC merely requfes a report to EPA Region 6

and would not constitute a violation of the applicable pelmit limit. Second, because the

permit w ter apparently was awale of the subsequently-developed copper data identified

in SJRA's "Motion to Supplement the Administrative Record," EPA Region 6 intends to

incorporate that data into the administrative record and re-evaluate and explain its

decision regarding any copper monitoring and repofiing requirement in the Pemit.

Third, EPA Region 6 rccently received inlormation fiom the Texas Commission on

Environmental Quality regai'ding the flow ofthe receiving watel relative to the effluent

flow volume, which would aker the "critical dilution" used to determine the water

quality-based requirements of the Permit. In the interests of adm'inistrative efficiency,

EPA Region 6 also intends to invite public cofiment on the remaining issues of soncefil

raised in the SJRA Petition, including but not limited to the limitations for E. coli

bactelia, and the various issues concerning whole effluent toxicity. As required under 40

I Ptrrsuant to 40 CFR S 122.63. EPA Region 6 alrcadl- has modifred the Permit to address the concems
identified (ard permit coldilions contested) in SJRA Petition at pp. 51 (definitiol of24-hour compositc
samrpling) zurd 55 (agreed change regarding annual sludge repon provisions. Pernit Part I., section C.3.
page 4 ofPart l). See Exlribit 2 irnodification alld cover letter dated January 24, 2008). The remainirg
challorged permit provisions identified in SJRA Pctition ai p. 55 (critical dilution and definitions for
reponing) are l.ithdram as cxplaincd in points #5 and #6, srqlru-



CFR $124.19, EPA will invite public comment on all aspects of the Permit proposed {br'

modification.

III. REQUESTED RELIEF

Accordingly, EPA Region 6 moves that the EAB dismiss the SJRA Petition as

moot. In the altemative, EPA Region 6 moves that the matter be stayed until the permit

modification process is complete. The plocess for modification requires several steps.

As a matter of practice, EPA will send a preliminary draft to the applicant and the Texas

Commission on Environmental Quality for review. At the end of that rev'iew, EPA wi'll

then issue a draft permit modification, publish public notice" invite public comment, and

request State certification. Ifthere a:e comments, EPA will plepare a response. and

incorporate necessary changes and any requilements from the State certification issuing

the final permit at the end of the process. Given the notice requir ements the entire

process is estimated to take approximately 4 to 6 months.

Respectfully submitted this l4th day of March, 2008

LINITED STATES ENVIRONMENTAL
PROTECTION AGENCY, Region 6

,f*,,*
David Gillespie

Assistant Regional Counsel
Arkansas Bar No. 962 i0

1445 Ross Ave.
Suite 1200
Dallas, Texas '7 5202-2'733

Lauren Kalisek, Esq. (Attorney for SJRA)
Stephen Sweeney, Esq. (EPA, Office ofGeneral Counsel (2355A))

cc:



CERTIFICATE OF SERVICE

I heleby certify that on this 14th day of March, 2008, copies ofthe foregoing were
served upon Lauren Kalisek, attomey fol the San Jacinto River Authority, by FedEx
delivery, pr operly addr-essed and with sufficient postage affixed theleto to ensure proper
delivery, and to the Clert ofthe Boa:d Environmental Appeals Boald, by hand delively
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I holl]as Davrd urllesple

MAILING LIST

VIA FEDEX

Lauren Kalisek, Esq.
Lloyd Gosselink Blevins Rochelle & Townsend, P.C.
8i6 Congress Avenue, Suite 1900
Austin, Texas 78701

VIA HAND DELIVERY

U.S. Environmental Protectron Agency
Clerk ofthe Boald, Environmental Appeals Board
1341 G Street, N.W., Suite 600
Washington, D.C. 20005
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BDFORE THE EN!-IRONMENI}.L APPEALS tsOARD

UNITED STATES ENVIROI{MENTAL PROTECTION AGENCY
WASIITNGTON, D.C.

In re: S*n Jacinto River Authority

NPDES Permit No. TX0054186

NPDES Appeal No. 07-19

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION 6
NOTIFICATION OF WITHI}RAWAL OF PORTIONS OF NPDES PERMIT

Pursuant to 40 CFR $ 124.19, EPA is exercising its authority to withdraw rhe

challenged permit terrns in NPDES Permit No. TX0054186. EPA intends to prepare

draft permit rnodifications, as appropriate, to address the portions so withdrarvn, as

discussetl in ttre attached Memorandum.r

J
v./il/^

trli gu.[l'toi"r, O i t".tot
WatertQuality Protection Division
EPA Region $

I The Authoriry to issue and condition permits has been delegated &om the Regional Administrator to the
Water Division Director. Sg9 Regional l)elsgations: 2-5 issuedS/15119&5 and 2-20, updated June 2003,
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'uNtrED srATEs ENVTRoNMENTAL pRorEcloN AGENcy

REG'ON 6
.1445 ROSSAVENUE, SUITE 12OO

DALLAS, TX 752A2-2733

iAi! I 1 ,t;rd

CEI{I rlIED MAIL: RETURN R€CEIPT REQUESTED (P 7004 I 160 000 3 osss 7552)

REPLYTO:6WQ-M

San Jacinto River Authority
Donald R. Sarich, Division Manager
P .O. Box 7537
Woodlands, TX 77387

€ y, l^,[,-t L
Re; Administmtive Changes to Psrmit No. TX0054186, San Jaclnio Rivqr Authority,
Woodlands Wastewater Treatment Plaflt No. I

Dear N,lr. Sarich:
I

The final permit issued on September 28,2007, contains several administrative changes
previously agreed to in the Response to CommenB that *ere not fully corrected. [n accordauce
with reSdations lisied at 40 CFR 122.63(a), EPA is making the follo:rving minor permit
modificaticns. . Enclosed are revised Pages 2 and 4 of Part I and Page I5 of Pan II for NPDES
Permit No. 'TX00541 86, San Jacinto River Aulhoriry, Woodlands Wastervater 

-l'reatrneflt Plairt
No. L

The lirst correction is on Page 2, Footnote No. 4 ofParr I offie Pcrmit Table, defining the ''24

Hour Composite Sample." Footnote No. 4 of the Permit Table has been changed to match the
language contained in Part III, lj€m F (22) (c) of the petmit. Footnote No. 4 shall be changed to:
"24-hour composite sample consists ofa minimum of 12 effllent poftions collected at equal time
intervals over the 24-hour period and combined proportional to flow or a sample collected al
frequent intewals proportional to flow over. the 24-hour period" The second correction is to
change the date for the annual sludge report ou Page 4, Section C. No. 3, ofPafi I ofthe pcrmit to
match the sludge reporting date that was changed.in Part IV of thc pcrmit. The dat€ will be
changed to September I , in $ection C of Part I of the pennit, to reflect the agreed upon date made
in Para IV of the.permit. '[he 

third correction is made on Page l5,.Part Il Section E. 3 ib) ofdre
Permit. 

-Ihe 
terms ?'3&Day Average Minimum" and "7-Day Minimum" havc been changed to

"30-Day Avg NOEC" and *7-Day Minimum NOEC" respectively, to corespond with the terms
used in Part l-Page2 ofthe Permit Table.

Inbmet Addr€ss (URL) . htbv^wrw.eFd.gq',
ffectdadtfecf.f.ble . Pdded wl,| V4g€t Ue On Eh.€sd f*s on Rsrydsd Pap€r Gthtdfin 25% Podconsrost



Page 2
San Jacinto River Authority

Please accept oui apologies fbr any inconvenience this may have caused. Ifyou should
have any questions, please do not hesitate to contact me at (214) 665-8460.

Enclosures

cc (with enclosures):

UOreal Stepney, Water Quality Director, TCEQ

Sincercly yours,

I -rhn f "hL"JUXPW
Willie Lane Jr. \
Chief
Permits & Technical Section
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NPDES PERMIT No. TX0054186 Page 3 ofPART I

NARRATIVE LIMITATIONS

Discharges shall be such that the following narrative standards arc maintained in the receiving
walers-

The effluent shall contain no visiblc film ofoil or globules ofgrease on the surface or coat the
banks or bottoms of the watercourse.

Surfdce walcr shall be essentially free of floating dcbris and suspcndcrl solids that are conducive
to producing adverse responses in aquatic organisms or putresiible sludge deposits or sediment
layers which adversely affect benthic biota or any lawful uses.

Surface waters shall be essentially free of settleable solids conducive to changes in flow
charact'eristics ofstream charurels or the untimely filling ofsurface wat€r in the state.

Waste discharges $hall not cause subsfantial and pcrsistent changes lrom ambient eonditions of
turbidily or color.

There shali be no foaming or frothiug ofa persistent nature.

SAMPLING LOCATiON

Sarnples tzken in compliance with the moniloring requirements specified above shall b6 laken at
the discharge liom the final treatment unit prior to the receiving stream.

B. SCHEDULEOFgOMPLTANCE

lhe permittcc shall comply r.r,ith the following schedule of activities for the attainmenl o[ Wholc
Efflucnt Toxicity.

a. Detcrminc cxceedance cause(s);
b. Develop control options, ifneeded;
c. Evaluate and select control mechanisms;
d. Inplement colrectiv€ action; and
c. Anain final effluent limitations no later rhan fuggllljcgl$ltgilhq-pgtrnE

effective datc.

'l 
he permiitcc shall submit quarterly progress reports to EPA, in accordance with the following

schedule- The requiiement to submit quarterly progress reports shall expire three f3) years after
the Jrermit effective date. No later than tlrre€ (3) years affer the permit effective date or 15 days
affer compliance has been achieyed, whichever occurs first, the permittee shall submit a written
final repod to EPA, stating that compliance has been completed. Ifat any time during the
compliance period the permittee determines that full compliance wi.ll not be met within the time



C.

NPDES PERMIT No. '1X0054186 Paee 4 of PART I

allowed, a separate report shall be sent to EPA and the State stating the explanation for this delay
and proposed remedial actions.

PROCRE.qS REPORT DA'IES
January I
April I
July I
October 1

Send progress and final rcports to the following address:

TPA:
Compliance Assurance and Enforcement Division
Water Enfcrcement Branch (6EN-W)
U.S. EPA, Region 6
1445 Ross Avenue
Daf las, TX 7 5202-2733

The permittec shall effectively monitor the operation and efficiency of all treatment and eontrol
facilities and the quantity and quality of fhe treated discharge,

Monitoring information shall be on Discharge Monitoring Repcrt Form(s) EPA 3320- I as
specitied in Part III.D.4 of &is pennit and shall be submitted monthlv.

l. Reporting periods shall end on the last day ofthe month.

2. I'he first Discharge Monitoring Report(s) shall repr€sent facility operations from
- the effective date of the permit through the last day ofthe month

3. Thereafter, the permittee is required to submit regular monthly reports as
described above postmarked no later than th€ 25th d4Y ofthc month following
each reporting period. The annual sludge report required in Part IV of the permit
is due on September i ofeach year and covers lhe prgvious calendar year from
August I throrrgh JuIy 31.

Ifany 7-day average or daily maximum value exceeds the effluent limitations
specified in Part I.A, the permiitee shall report the excursion in accord-ance with
the requiremenrs of Pafl III.D-

Any 30-da)i average, 7-day average or daily maximum that is in excess of the
eflluent limitation specified in Part I A may constitute evidence ofa violation of
such effluent limitation and of this p€nnit and must be reported in the required



(B) the test indicating receiving water toxicity has been canied out to completion
( i .e. ,  7 days);

(C) the perrnifiee includes all tost results indicating receiving u,ater toxicity with
the fuil rcport and information required by lrem 3.a below; and

(D)ihe synthetic dilution water shall have a pH, hardness, and alkaliniry similar to
that ofthe receiving walcr or closesf downstream perennial water not adyersely a{fected by the
discharge, provided.thc ftagditude ofthese parameters rvill not cause toxicity in the synthetic
diluticn water.

d. Samples and Composites

i. The permittee shall collcct a minimum of three flow-weighted composite samples
from the outfall(s) listed at ltem l.a above-

ii. The permittee shall collect second and third composite samples fcr use during 24-
hour renewals of each dilution concenlration for each test, The permiftse must collect the
composite samples such that the cffluent samples are representative ofany periodic episode of
chlorination, biocide usage or other potentially toxic substarce discharged on an intermittent
basis.

. iii. The permittee must collect the composite samples so that the maximrim holding
time tbr any effluent sample shall not exceed 72 hours. Thc permittcc must have initiated the
toxicity tcst within 36 hours after the collection of the last portion of the first composite sample
Samples shall be chilled to 6 degrees Centigrade during collection, shipping and/or storage.

iv. lf thc flor+ from the outfall(s) being tested ceases during the collection of'eflluent
samples, the requirements for the minimum number of efflueht samples, thc minimum iumber of
effluent porlions and the sample holding time are waived during thal sampling period. I{owever,
the permitlee must collect an emuent composite sample volunre during the period of discharge
that is sufficient io complete the required toxicity tests with daily renewal of eflluent. When
possible, the elfluent samples used for the toxictty tcsts shall bs collcctcd on ssparate days ifthe
discharge occurs over multiple days. 

'I'he 
effluent composite sample collection duration and the

static renewal protocol associated with the abbreviated sample collection must be documented in
the full report required in Item 3 of rhis section.

3, REPOR'TING

a. The permittee shall prepare a full report of the results ofall tests conducted pursuant
to this section in accordance witb the Report Preparation Section of EPA-821 R-02-013, orthe
most current publication, for every valid or invalid toxicity test initiated whether carried to



completion ar not. The permitte€ shall retain each lull feport pursuant to the provisions ofPART
IILC.3 of ihii permit. The permittee shall submita copyof each full report to €PA for every lest

initiatcd during the monitoring period, inctuding any test which farls, is considered invalid or
which is terminated eally tbr any reason,

b. The permittee shall report the Whole Effluent Toxicity values for the 30'Day Average
NOEC and the 7-Day Minimum NOEC under Parameter No.22414 on the LIMR for that
reporting period in accordance with PART IILD-4 of this permit.

lf more than one valid tcst for a species was performed during the reporting period- the test
NOEC's may be average<I arithmetically and rcported as the DAILY AVERAGE MINIMUM
NOEC for that reporting period.

The permiftee shali report the LOWEST 30-Day Average Minimunr NOEC and the lowest 7-
Day Minimum NOEC for Whole Efiluent Tcxicity-

A valid test must be rcportcd on the DMR during each reporting period specified in PART I of

this p€rmit. Only ONE set of biomonitoring data for each species tested is to be recorded on the

DMR for each reporting period. The data submittcd should reflect the LowES't' lethal and sub-

lethal effece results for each species during the reporting period. All invalid tests, repeat tests
(for invalid tests), and retests (for tests pfeviously failed) performed during the reporting period

must be attached to the DMR for EPA rcview.

c_ The peirnittee shall submit the results ofthe valid toxlcity test on the DMR for thrt

reporting period in accordance wlth PART III.D.4 of this permit, as tbllou's below. Submit.
retest iniormation clearly marked as such with the follo*.ing month's DMR- Only results of

valid tests are to be reported on the DMR.

i. Ceriodaphnia dubia

A. If the NOEC for toxicity is less than the critical dilution, enter a "1";

otherwise, enter a "0" for Parameter No: TLP3B

B. Reporr the NOEC value lbr survival. Paramcler No. TOP3B

C. Report the LOEC value for survival, Parameter No- TXP3B

D. Report the NOEC value for reproduction, Parameter No. TPP3B

E. Report the LOEC value for reproduction. Paramcter No TYP3B

F. Ifthe No Observed EfIect Concenfi*ation (NOEC) for reproduction is less than
' the critical dilution, enter a "1"i otherwise, enter a "0" for Parameter No- TGP3B


