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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENC}L e Ao
WASHINGTON, D.C.

In re: San Jacinto River Authority NPDES Appeal No. 07-19

NPDES Permit No. TX0054186

MEMORANDUM IN SUPPORT OF NOTIFICATION OF WITHDRAWAL OF
PORTIONS OF NPDES PERMIT AND RESPONDENT’S MOTION TO DISMISS
- AS MOOT, OR IN THE ALTERNATIVE FOR A STAY OF PROCEEDINGS

Respondent, Region 6 of the U.S. Environmental Protection Agency (EPA Region

' 6), respectfully submits to the Environmental Appeals Board (EAB) this notification of

its withdrawal of the challenged portions of NPDES Permit No. TX0054186, Exhibit 1,
and its intention to re-propose draft permit modifications, as appropriate, to ‘address the
portions so withdrawn, pursuant to 40 CFR § 124.19(d). EPA Region 6 fnévcs the Board
to dismiss the petition as moot or, in the alternative, a stay of the proceedings, pending
the issuance of a final permit modification by EPA Region 6. Counsel for EPA Region 6
contacted counsel for the Petitioner, San Jacinto River Authority, regarding this motion,
who indicated that the Petitioner did not have a response at this time.

. BACKGROUND

This matter involves NPDES Permit No. TX0054186 (Permit) issued by EPA
Region 6 to the San Jacinto River Authority (SJRA), on September 28, 2007, with an

effective date of November 1, 2007. On October 29, 2007, SIRA filed a “Petition for

Review of NPDES Permit Issued by EPA Region 6 on September 28, 2007” (SJRA




Petition) challenging the following permit conditions, listed in the order they appear in -

the Permmt:
1. Permit Part I, section A1, page 1 of Part I and footnote 6, page 2 of
Part I, limitations and monitoring requirements for E. coli Bacteria.
See SJRA Petition section IV F, at page 41,
2. Permit Part I, section A.1, page 1 of Part 1, limitations and monitoring
' requirements for copper. See SJRA Petition section IV.G, at page 45.
3. Permut Part I, section A, page 2 of Part I and footnotes 10 & 11, page 2
of Part 1, limitations and monitoring requirements for whole effluent
‘ toxicity. See STRA Petition section IV E, at page 37.
|
‘ 4. Permit Part 1, section B, pages 3-4 of Part I, schedule of compliance.
| See SIRA Petition section 1V.B, at page 15.
‘ : 5. Permit Part I1, section D, pages 3-11 of Part IT, whole effluent toxicity
| monitoring (7 day chronic NOEC freshwater). See STRA Petition
section TV.C, at page 26, and SJRA Petition section E, at page 37.
6. Permit Part 11, section E, pages 11-16 of Part I1, whole effluent toxicity

timits (7 day chronic NOEC freshwater). See SJRA Petition section
IV.C, at page 26, SIRA Petition section IV.D, at page 31, and SJRA
Petition section IV.E, at page 37.

" IL.  BASIS FOR WITHDRAWAL OF PERMIT
Under 40 CFR §124.19(d),

The Regional Administrator, at any time prior to the rendering of a decision to
grant or deny review of a permit decision under paragraph (c} of this section, may,
upon notification to the Board and any interested parties, withdraw the permit and
prepare a new draft permit under §124 .6 addressing the portions so withdrawn.
The new draft permit shall proceed through the same process of public comment
and opportunity for a public hearing as would apply to any other draft permit
subject to this part. Any portions of the permit which are not withdrawn and
which are not stayed under §124 16(a) continue to apply. :

Because the EAB has not yet issued a decision on whether to grant the SJRA

Petition for review, EPA Region 6 1s exercising its authority under this provision to




withdraw the challengecil= permit terms' and to prepare draft permit modifications, as
éppropriate, to address the portions so withdrawn.

EPA Region 6 withdraws the contested conditions and is preparing modifications
for a number of reasons. First, the language in the Permit regarding the definition of “No
Observed Efféct Concentration” (NOEC) requires clarificatton for consistency with the
intemion of the permit writer (as reflected in the Response to Comments), specifically, to
clarify that any “test failure” below the NOEC merely requires a report to EPA Region 6

and would not constitute a violation of the applicable permit limit. Second, because the

- permit writer apparently was aware of the subsequently-developed copper data identified

n SIRA’S “Motion to Supplement the Administrative Record,” EPA Region 6 intends to
incorporate that data into the administrativé record and re-evaluate and explam its
decision regarding any copper monitoring and reporting requirement in the Permit.
Third, EPA Region. 6 recently received information from the Texas Commission on
Environmental Quality regarding the flow of the receiving water relative to the effluent
ﬂow volume, which would alter the “critical ditution” used to determine the water
quality-based requirements of the Permit. In the interests of administrative efficiency,
EPA Region 6 also intends to invite public comment on the remaining issues of concern
raised in the SJRA Petition, including but not limited to the limitations for E. coli

bacteria, and the various issues concerning whole effluent toxicity. As required under 40

" Pursuant to 40 CFR § 122.63. EPA Region 6 alrcady has modified the Permit to address the concerns
identified (and permit conditions contested) in SJRA Petition at pp. 51 {definition of 24-hour composite
sampling) and 55 (agreed change regarding annual studge report provisionts, Permit Part I, section C.3,
page 4 of Part ). See Exhibit 2 (modification and cover letter dated January 24, 2008). The remaining
challenged permit provisions identified in SJRA Petitton at p. 55 {critical dilution and definitions for
reporting) are withdrawn as explained in points #5 and #6, supra.




CFR §124. 19, EPA will invite public comment on all aspects of the Permit proposed for
modification.

Il. REQUESTED RELIEF

Accordingly, EPA Region 6 moves that the EAB dismiss the SIRA Petition as
moot. Inthe alternative, EPA Region 6 moves that the matter be stayed until the permit
modification process 15 complete. The process for modification requires éeveral steps.
As a matter of practice, EPA will send a preliminary draﬁ to the applicant and the Texas
Commission on Environmental Quality for review. At the end of that review, EPA will’
then 1ssue a draft permit modification, publish public notice, invite public comment, and
request State certification. If there are comments, EPA will pl'epa;'e a response, and
mcorporate necessary changes and any re.quirements from the State certification issuing
the final pernut at the end of the process. (Given the notice requirements the entire
process 1s estimated 1o take approximately 4 to 6 months.

Respectfully submitted this 14th day of March, 2008.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, Region 6

e \ T Cutrer das

Thor}hs David Gillespie
Assistant Regional Counscl
Arkansas Bar No. 96210

1445 Ross Ave.
Suite 1200
Dallas, Texas 75202-2733

cc Lauren Kalisek, Esq. (Attomey for SJRA)
Stephen Sweeney, Esq. (EPA, Office of General Counsel (EBSSA))




CERTIFICATE OF SERVICE

I hereby certify that on this 14th day of March, 2008, copies of the foregoing were
served upon Lauren Kalisek, attorney for the San Jacinto River Authority, by FedEx
delivery, properly addressed and with sufficient postage affixed thereto to ensure proper
delivery, and to the Clerk of the Board, Environmental Appeals Board, by hand delivery.

G\ L

Thoshas David Gillespié

MAILING LIST

VIA FEDEX

Lauren Kalisek, Esq.

Lloyd Gosselink Blevins Rochelle & Townsend, P.C.
816 Congress Avenue, Suite 1900 '

Austin, Texas 78701

VIA HAND DELIVERY

U.S. Environmental Protection Agency

Clerk of the Board, Environmental Appeals Board
1341 G Street, N.'W_, Suite 600

Washington, D.C. 20005
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
, ‘ )
In re: San Jacinto River Authority } NPDES Appeal No. 07-19
: )
NPDES Permit No. TX0054186 ) -
)

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION 6
NOTIFICATION OF WITHBRAWAL OF PORTIONS OF NPDES PERMIT

Pursuant to 40 CFR § 124.19, EPA. is exercising its authority to withdraw the
~ challenged permit terms in NPDES Permit No. TX0054186. EPA intends to prebare
draft permit modifications, as appropriate, to address the portions so withdrawn, as
discussed in the attached Memorandum.’ | : | |
3jishos (gt LT
Date - Migue&. Flores, Director

Wateruality Protection Division
EPA Region 6

! The Authority to issue and condition permits has been delegated from the Regional Administrator to the
Water Division Director. See Regional Delegations: 2-5 issued 3/15/1985 and 2-20, updated June 2003.
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& %, UNITED STATES ENVIRONMENTAL PROECTIDN .‘RGEN(:‘Ir

.
% | REGION 6
v _ © 1445 ROSS AVENUE, SUITE 1200
&  DALLAS, TX 75202-2733

Al 74 A

CERTIFIED MAIL: RETURN RECEIPT REQUESTED (P 7004 1160 0003 0359 7552)

'REPLY TO: 6WQ-NP o
/.

San Jacinto River Authority 26 i \ Lo
Donald R. Sarich, Division Manager Y\ R
P.O. Box 7537 o .
Woodiands, TX 77387 | R
Re:  Administrative Changes to Permit No. TX0054186, San Jacinto River Authority, '
Woodlands Wastewater Treatment Piant No. ! _

" Dear Mr. Sarich:

¥

The final pé'imit issued on September 28, 2007, contains several administrative changes

previously agreed to in the Response fo Comments that were not fully corrected. In accordance
with regulations listed at 40 CFR 122.63(a), EPA is making the following minor permit
modifications. . Enclosed are revised Pages 2 and 4 of Part | and Page 15 of Part [ for NPDES
Permit No. TX0054186 San Jacmto River Authority, Woodlands Wastewater Ireatment Plant

No. 1.

The first correction is on Page 2, Footnote No. 4 of Part .l of the Permit Table, defining the “24-

- Hour Composite Sample.” Footnote No. 4 of the Permit Tabile has been changed to match the

language contained in Pait 11, Item F (22) (c) of the permit. Footnote No. 4 shall be changed to:
“24-hour composite sample consists of a minimum of 12 effluent portions collected at equal time
intervals over the 24-hour period and combined proportional to flow or a sampie collected at

frequent intervals proportional to flow over the 24-hour period.” The second correction is 1o

change the date for the annual sludge report on Page 4, Section C. No. 3, of Part | of the permit to

match the sludge reporting date that was changed.in Part IV of the permit. The date will be

changed 1o September 1, in Section C of Part | of the permit, to reflect the agreed upon date made

in Part IV of the permit. The third correction is made on Page 15, Part II, Section E. 3 (b) of the

Permit. The terms “30-Day Average Minimum” and “7-Day Minimum” have been changed to

“30- Day Avg NOEC” and “7-Day Minimum NOEC” rcspcctlvely, to correspond with the terms

used in Part I, Page 2 of the Permit Table

' _ Intornet Address (URL}) « htip:fwww.epa.gov . _
* Recyclediecyciabie « Printed with Vegatable Of Based fnks on Recycled Paper (Minkmasm 25% Postoonsiiner) -




; . Page2 _
‘ ' : San Jacinto River Authority
|
|

Please accept our apologies for any inconvenience this may have caused. If you should
-have any questions, please do not hesitate {0 contact me at (214) 665-8460.

Sincerely yours,
R | L)
N . : © Wiltie Lane Jr.
- o , o Chief’
‘1 , - Permits & Technical Section
5 - Enclosures ‘ :

cc (with enclosures):

L'Oreal Stepney, Water Quaﬁty Director, TCEQ
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“NPDES PERMIT No. TX0054186 - _ Page 3 of PART
NARRATIVE LIMITATIONS

Discharges shall be such that the following namative standards are mdmtamed in the recelvmg
waters.

The effluent shall contain no visible film of vil ar globules of grease on the surface or coat the
banks or bottoms of the watercourse.

Surface water shall be essentially free of ﬂoating debris and suspended solids that are conducive
to producmg adverse responses in aquatic organisms or putrescible sludge deposn;s or sediment
layers which adversely affect benthic biota or any lawful uses. :

Surface waters shal_! be essentially free of settleable solids conducive to changes in flow
characteristics of stream channels or the untimely filling of surface water in the state.

Waste dlscharges shall not cause substantial and pcrsmcnt changes frOm ambient conditions of
turbidity or color.

There shall be no foéming or frothing of a persistent naturé.'
SAMPLING LOCATION

Samples taken in compliance with the monitoring requirements specified above shall be taken at -
the discharge from the final treatment unit prior to the receiving stream.

'B.  SCHEDULE OF COMPLIANCE

The permittee shall comply with the following schedule of activities for thc attamment of Whole
Efflucat Toxicity. :

Determinc exceedance cause(s);
Develop control options, if needed,
Evaluate and select control mcchamsms
Implement corrective action; and
~ Attain final effluent limitations no later than three (3) vears after the permit

effective date.

NN

- The permitice shall submit quarterly progress reports to EPA, in accordance with the following
‘schedule. The requirement 1o submit quarterly progress reports shall expire three (3) years after
the permit effective date. No later than three (3) years afier the permit effective date or 15 days
after compliance has been achicved, whichever occurs first, the permittee shall submit a written
final report to EPA, stating that compliance-has been completed. [f at any time during the
compliance period the permittee determines that full compliance will not be met within the time




NPDES PERMIT No. TX0054186 o Page 4 of PART I -

allowed, a separate report shail be sent to EPA and the State stating the explanation for this delay
and proposed remedial actions.

PROGRESS REPORT DATES
January 1
© April
July 1
October {

Send progress and final reports to the following address:

EPA:

Compliance Assurance and Enforcement Division
Water Enforcement Branch (6EN- W)

U.S. EPA, Region 6

1445 Ross Avenue .

Dallas, TX 75202-2733

c MONITORING AND REPORTING (MAJOR DISCHARGERS})

The pefmirtcc shall effectively monitor the operation and efficiency of all treatment and control
facilities and the quantity and guality of the treated discharge.

Monitoring information shafl be on Discharge Monitoring Report Form(s) EPA 3320-1 as
spec1fied in Part 11D 4 of this pcnmt and shall be submitted monthly. '

1. Reportmg periods shall end on the last day uf the month.

2. . The fust Discharge Monitoring Report(s) shall represent faCiht}' operatlons from
the effective date of the permiit through the last day of the month.

-3 Thereafter the perrm’ftee is reqmrcd to submit regular monthly reports as
' - described above postmarked no later than the 25th day of the month following
each reporting period. The annual studge report requzred in Part IV of the permit
is due on September | of each year and covers the previous calendar year from
August | through July 31. o

4. | If any 7-day average or daily maximum value exceeds the effluent lumtatlons
specified in Part 1A, the permittee shall report the excursion in accordance with
the requn‘ements of Part [ILD.

5. - Any 30-day average, 7-day average or daily maximum that is in excess of the
cffluent limitation specified in Part I A may constitute evidence of a violation of
such effluent limitation and of this permit and must be reported in the required




NPDES PERMIT No. TX0054186 , Page 14 of PARTIi

. (BB} the test indicating receiving water toxicity has been carried out to completion
(i.e., 7 days), : ' : .

(C) the permitice includes alt test results indicating receiving water toxicity w;th
the full report and information required by Item 3.a below; and ‘

~ {D})the synthetic diluﬁon water shall have a pH, hardness, and alkalinity similar to
that of the receiving water or closest downstream perennial water not adversely affected by the
discharge, provided the magmtude of these parameters will not cause toxicity in the synthetic
dilution water.

d. Samples and Compositcs _

: i. The permittee shall collect 2 minimum of three flow~we1ghted composite samplcs
from the outfall(s) listed at ftem !.a above.

ii. The permittee shall collect second and third composite samples for use during 24-
hour renewals of ¢ach dilution concentration for each test. The permittee must collect the '
composite samples such that the cffluent samples are representative of any periodic episode of
. chlorination, b10c1de usage or other potentially toxic substance discharged cn an intermittent

basis.

iii. The permittee must collect the composite samples so that the maximum holding
-time for any effluent sample shall not exceed 72 hours. The permittee must have initiated the
toxicity test within 36 hours after the collection of the last portion of the first composite sample.
Samples shall be chilled to 6 degrees Centigrade during collection, shipping, and/or storage.

iv. If the flow from the outfali(s) being tested ceases during the collection of effluent
samples, the requirements for the minimum numbcr of effluent samples, the minimum namber of
effluent portions and the sample holding time are waived during that sampling period. However,
the permitiee must collect an effluent composite sample velume during the period of discharge
that is sufficient fo complete the required toxicity tests with daily renewal of effluent. When
possible, the effluent samples used for the toxicity tests shall be collected on separate days if the
discharge occurs over multiple days. The effluent composite sample collection duration and the -
static renewal protocol associated with the abbreviated sample collection must be documented in
‘the full report required in Item 3 of this section,

3. REPORT ING

a. The permittee shall prepare a full report of the results of all tests conducted pursuant
“to this section in accordance with the Report Preparation Section of EPA-821-R-02-013, or the
most current publication, for every valid or invalid toxicity test initiated whether carried to




NPDES PERMIT No. TX0054186 | | - Page 15 of PART (1

completion or not. The permittee shall retain each full report pursuant to the provisions of PART
NL.C.3 of this permit. The permittee shall submit a.copy of each full report to EPA for every test
initiated during the monitoting petiod, including any test which fails, is considered irivalid or
which is terminated early for any reason.

b. The permittee shall report the Whole Effluent Toxicity values for the 30-Day Average
NOEC and the 7-Day Minimum NOEC under Parameter No. 22414 on the DMR for that
rcportmg period in accordance with PART UI1.D .4 of this permit. .

If more than one valid test fora spec1es was performed during the reporting period, the test
NOEC’s may be averaged arithmetrcally and rcported as the DAILY AVERAGE MTNIMUM

NOEC for that reporting period.

The permzttee shalt report the LOWEST 30-Day Average Mlmmum NOI:C and the lowest 7-
Day Minimum NOEC for Whole Eftluent Toxmlty

A valid test mus( be reported on the DMR dunng each reporting penod specified in PART I of
this permit. Only ONE set of biomenitoring data for each species tested is to be recorded on the
DMR for each reporting period. The data submitted should reflect the LOWEST I lethal and sub- -
lethal effects resulis for cach species during the reporting period. All invalid tests, repeat tests
(for invalid tests), and retests (for tests previously falled) performed during the reporting period -

- must be attached to the DMR for EPA review.,

c. The perrmttee shall submit the results of the valid toxicity test on the DMR for that
reporting period in accordance with PART T11.D.4 of this permit, as follows below. Submit
retest information clearly marked as'such with the follow ing month s DMR. Only results of
valid tests are to be reported on the DMR. :

i. Ceriodaphnia dubia

A. If the NOEC for toxicity is less than the crmcal dilution, enter a “1";
otherwise, enter a-"0" for Parameter No: TLP3B

'B. Report thc NOEC value for survival, f’aramcter:No. TOP3B
C. Report the LOEC value for survival, Parameter No..TXPBB

D. Report thc NdEC value for reprcduction, Parameter No. TPP3B
E. Report the LOEC value for reproductmn Parameter No. TYP3B’

“F. If the No Observed Effect Concentratlon (NOEC) for reproducﬁon is less than |
the critical dilution, enter a "1"; otherwise, enter a " for Parameter No. TGP3B




